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Bef ore McCANDLI SH, Seni or Adninistrative Patent Judge, and
COHEN and McQUADE, Adnministrative Patent Judges.

McQUADE, Admi nistrative Patent Judge.

DECI S| ON ON APPEAL

David S. Uterberg appeals fromthe final rejection of
claims 1 through 8, 10 through 12 and 14 through 19, all of
the clains pending in the application.

THE | NVENTI ON

The invention relates to a henodi al ysis punp set having

branch |ine connectors designed to facilitate automated
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packagi ng and subsequent set-up of the punp set, and to

el i m nat e ki nking

of the branch lines during use. Representative claim1l reads
as follows:*

1. A set for conveying blood between a patient and bl ood
treat ment apparatus, which conprises:

bl ood fl ow tubing; a connector for connecting the tubing
with a patient’s vascular system a connector for connecting
the tubing with the blood treatnent apparatus; a portion of
sai d tubing conprising an enl arged-di aneter, punp segnent
t ubi ng connected at each punp segnment tubing end with a punp
t ubi ng connector, each punp tubi ng connector also connecting
in substantially straight-line relation to another portion of
said blood flow tubing, at |east one of said punp tubing
connectors al so connecting to a branch line in |ongitudinal
relation to said other portion of the blood flow tubing
wherein said set may be easily assenbl ed and packaged in an
aut omat ed manner .

THE EVI DENCE

The itens relied on by the exam ner as evidence of

obvi ousness are:

Reed et al. (Reed) 3,944, 261 Mar. 16, 1976
Utterberg 5, 061, 365 Cct. 29,
1991

! The following terns in the appealed clains |ack a proper
ant ecedent basis and are deserving of correction: “said
connectors” (clains 2 through 4, 12 and 18), “said bl ood fl ow
conduit” (clains 3, 12 and 16); and “said longitudinally
connected branch lines” (clains 6 and 11).
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The itemrelied on by the appellant as evidence of non-
obvi ousness i s:

The 37 CFR 8 1.132 Declaration of David S. Utterberg filed
Novenber 9, 1998 (Paper No. 8).

THE REJECTI ON

Claims 1 through 8, 10 through 12 and 14 through 19 stand
rejected under 35 U. S.C. 8§ 103(a) as being unpatentabl e over
Utterberg in view of Reed.

Attention is directed to the appellant’s main and reply
briefs (Paper Nos. 12 and 14) and to the exam ner’s answer
(Paper No. 13) for the respective positions of the appell ant
and the examner with regard to the nerits of this rejection.?

Dl SCUSSI ON

Uterberg, the examner’s primary reference, discloses a
henodi al ysis arterial blood flow set 10 conprising a connector

12 for connecting the set to a patient, tubing 16, a negative

2 The examiner’s refusal to consider and respond to
certain argunents advanced in the main brief because they
all egedly were being presented for the first tine (see page 7
in the answer) has no basis in USPTO practi ce.
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pressure pillow 24 having an angled branch port 30 for a
saline line 32, tubing 26, roller punp tubing 34, a connector
havi ng an angl ed branch port for a heparin line 38, tubing 36
and a connector 14 for connecting the set to a dialyzer, these
conponents being arranged as shown in Figure 1

It is not disputed that the Uterberg bl ood flow set
responds to all of the limtations in independent clainms 1, 5,
10, 14, 18 and 19 except for those requiring at |east one of
t he punp tubing/ segnent connectors to connect to a branch |ine
in “longitudinal” (clainms 1, 5, 14 and 18) or “substantially
parallel” (clainms 10 and 19) relation to the associ ated
portion of the blood flow tubing/conduit.® As indicated
above, the corresponding relation in the Utterberg bl ood flow
set is angled (perpendicular as shown in the draw ngs).

Reed di scl oses a bifurcated tubing connector for an
extracor poreal blood handling system such as a henodi al ysi s
system wherein it is necessary to join two incom ng bl ood

streans into a single outgoing stream Reed teaches that

3 The underlying specification (see, for exanple, pages 5
and 9) uses the terns “parallel” and “longitudinal”
i nt erchangeably to describe the relation between the branch
lines and the associated bl ood flow tubing/conduits.
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conventional “Y’ and “T’ connectors “pose serious problens
inherent in their design in that they tend to subject the
bl ood to henolytic trauma. For exanple, blood henolysis
results when blood and its conponents are exposed to excessive
tur bul ence, sharp corners and obstruction” (colum 1, lines 19
through 24). To overcone these problens, Reed proposes a
bi furcated tubing connector 10 having three tubing couplings
16, 18 and 20 which are in parallel relation to one another
(see Figure 2).

In conbining Uterberg and Reed to reject the appeal ed
cl ainms, the exam ner concludes that it would have obvious to

one of ordinary skill in the art “to provide the tubing set of

Uterberg with the bifurcated connector of Reed, in order to
reduce the henol ysis of blood” (answer, page 5).

The flaw in the exam ner’s reasoni ng, however, is that
neither reference indicates that henolysis occurs in blood
flow sets of the sort disclosed by Uterberg, let alone in the
particul ar area at issue where the saline and/or heparin
branch |ines connect with the bl ood flow tubing/conduit.

Mor eover, neither reference denonstrates any appreciation of
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the particul ar probl ens posed by blood flow sets of the sort
di scl osed by Uterberg or the advantageous sol utions thereto
enbodi ed by the clainmed i nvention which are docunented in the
appel lant’s specification and in the Uterberg declaration.
In this light, we are satisfied that the evidence before us
does not justify the exam ner’s conclusion that the

di fferences between the subject matter recited in i ndependent
claims 1, 5, 10, 14, 18 and 19 and the prior art are such that
the subject matter as a whol e woul d have been obvi ous at the
time the invention was nade to a person having ordinary skil
in the art.

Accordingly, we shall not sustain the standing 35 U.S. C

§ 103(a) rejection of clainms 1, 5, 10, 14, 18 and 19, or of
dependent clains 2 through 4, 6 through 8, 11, 12 and 15
t hrough 17, as being unpatentable over Utterberg in view of

Reed.

As a final matter, upon return of the application to the
technol ogy center, the exam ner nmay wi sh to consi der whet her
U.S. Patent No. 5,360,395 raises a double patenting issue with

respect to the clainms in the instant application. According
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to the record, the instant application is a continuation of
Application 08/312,301, filed Septenber 26, 1994, now
abandoned, which was a continuation of Application 08/ 170, 534,
filed Decenber 20, 1993, now the U S. patent in question. The
appel l ant submtted a termi nal disclainer in parent
Application 08/ 312,301 in an apparent attenpt to obvi ate any
doubl e patenting conplication.
SUMVARY

The decision of the examner to reject clains 1 through

8, 10 through 12 and 14 through 19 is reversed.

REVERSED

HARRI SON E. McCANDLI SH, Seni or
Adm ni strative Patent Judge

)
)
)
)
)
) BOARD OF PATENT
| RW N CHARLES COHEN ) APPEALS
Adm ni strative Patent Judge ) AND

) | NTERFERENCES
)
)
)
)
)

JOHN P. McQUADE
Adm ni strative Patent Judge
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